Community Development Department
DATE:

September 21, 2021

FROM:

Ben Ehreth, AICP, Community Development Director

ITEM:

Potter Pointe Subdivision – Zoning Change and Minor Subdivision Final
Plat

REQUEST:
Dan Potter and Wayne and Jennifer Harvison are requesting approval of a zoning
change from the RR – Residential zoning district to the RR – Residential and R5 –
Residential zoning districts and a minor subdivision final plat for Potter Pointe
Subdivision. This action would replat and rezone four rural residential lots into three
rural residential lots and three urban single-family residential lots for future development
and realign the access and utility easement between Lot 1 and the other lots to follow
the actual location of the constructed access road. There is one existing rural residence
on the property on Lot 2.
The property is located southwest of Bismarck, between Mills Avenue and Larson Road
along the west side of Langer Lane (a replat of Lots 1-4, Block 1, Replat of Lot 1A, Lot
2A and Part of Lot 3A of Mills First Subdivision).
Please place this item on the September 28, 2021 and October 12, 2021 City
Commission meeting agenda.

BACKGROUND INFORMATION:
The Planning & Zoning Commission held a public hearing on these requests on August
25, 2021.
Two residents spoke at the public hearing and two residents submitted written
comments. Concerns expressed by the residents were related to the proposed R5 –
Residential zoning; the size of the proposed R5 – Residential zoned lots; the
compatibility of the development on the R5 – Residenital zoned lots with the adjacent
development; the fact that improvements to Langer Lane were not assessed to these
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properties because they were not annexed at the time of the improvements; and why
the City wouldn’t require the entire subdivision to be annexed.
At the conclusion of public hearing, and based on the findings contained in the staff
report, the Planning & Zoning Commission recommended approval, on a 6-2 vote, of
the zoning change from the RR – Residential zoning district to the from the RR –
Residential and R5 – Residential zoning dsitrcts and the major subdivision final plat for
Potter Pointe Addition, with the understanding that any modification of the parcels to
increase the number of lots would require approval of a minor subdivision final plat.

RECOMMENDED CITY COMMISSION ACTION:
September 28th meeting of the Board of City Commissioners – consider the request for
a zoning change as outlined in Ordinance 6482 and call for a public hearing on this item
for the October 12th meeting.
October 12th meeting of the Board of City Commissioners – hold a public hearing on the
zoning change as outlined in Ordinance 6482, consider the major subdivision final plat
for Potter Pointe Addition, and take final action on the two requests.

STAFF CONTACT INFORMATION:
Ben Ehreth, AICP, Community Development Director | 355-1842 or
behreth@bismarcknd.gov
Kim L. Lee, AICP, Planning Manager | 355-1846 or klee@bismarcknd.gov
Jenny Wollmuth, AICP, CFM | Senior Planner | 355-1845 or jwollmuth@bismarcknd.gov
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Agenda Item # 5
August 25, 2021

STAFF REPORT
Application for: Zoning Change
Minor Subdivision Final Plat

Project ID: ZC2020-017
MPLT2021-001

Project Summary
Title:

Potter Pointe Subdivision

Status:

Planning & Zoning Commission – Public Hearing

Owner(s):

Dan Potter and Wayne and Jennifer Harvison

Project Contact:

Landon Niemiller, Swenson, Hagen & Co.

Location:

Southwest Bismarck, between Mills Avenue and Larson
Road along the west side of Langer Lane (a replat of
Lots 1-4, Block 1, Replat of Lots 1A, Lot 2A and Part of
Lot 3A of Mills First Subdivision and the West 52 feet of
Langer Lane right-of-way)

Project Size:

7.42 acres

Request:

Rezone and replat property for future urban and rural
residential development

Site Information
Existing Conditions

Proposed Conditions

Number of Lots: 4 lots in 1 block

Number of Lots: 6 lots in 1 block

Land Use:

Undeveloped

Land Use:

Undeveloped

Designated
GMP Future
Land Use:

Already zoned. Not in Future
Land Use Plan

Designated
GMP Future
Land Use:

Already zoned. Not in Future
Land Use Plan

Zoning:

RR – Residential

Zoning:

RR – Residential
R5 – Residential

Uses Allowed:

RR – Large lot single-family
residential and limited
agriculture

Uses Allowed:

RR – Large lot single-family
residential and limited agriculture
R5 – Single-family residential

Max Density
Allowed:

RR – 1 unit per 65,000 square
feet

Max Density
Allowed:

RR – 1 unit per 65,000 square
feet
R5 – 5 units / acre
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Property History
Zoned:

12/1976 (Mills First
Subdivision)

Platted:

05/2002 (Replat of
Lots 1A, 2A and
Part of 3A of Mills
First Subdivision)

Annexed:

N/A

Staff Analysis
Dan Potter and Wayne and Jennifer Harvison are
requesting approval of a zoning change from the
RR – Residential zoning district to the RR –
Residential and the R5 – Residential zoning
district and a minor subdivision final plat titled
Potter Pointe Subdivision.
Background Information
The Bismarck Planning and Zoning Commission
held a public hearing on the proposed zoning
change and minor subdivision final plat on April
28, 2021. Four members of the public spoke
during the meeting and 11 written comments were
submitted to the Commission. Concerns raised by
members of the public, both during the hearing
and in the written comments, were related to the
proposed R5 – Residential zoning, the sizes of
Lots 3 and 4, and the concern that potential home
sizes on these lots would not be comparable to
the adjacent R5 – Residential zoned lots.
Concerns were also raised regarding recent
improvements to Langer Lane and the associated
special assessments that were not paid by the
owner of this property as it was not located within
corporate limits.
At the conclusion of the public hearing and based
on the findings contained in the staff report, the
Planning and Zoning Commission voted 9 to 1 to
deny the request, noting that the sizes of Lots 3
and 4 are not comparable in size to adjacent R5 –
Residential zoned lots and that these smaller lots
could negatively affect the property values of
adjacent lots.

The applicants appealed the denial of the
Planning and Zoning Commission to the City
Commission for their meeting on May 25, 2021.
During the City Commission meeting, the
applicants proposed a modification of the plat,
which would increase the sizes of Lots 3 and 4,
and ultimately reduce the size of Lot 5. During
the meeting, it was suggested that the applicants
withdraw their appeal request and submit the
modified plat for reconsideration to the Planning
and Zoning Commission.
The Planning and Zoning Commission
reconsidered the zoning request at their meeting
of July 28, 2021 and called for a public hearing.
The public had been duly notified of this request.
A notice was published in the Bismarck Tribune
on August 13th and August 20th, and 73 letters
were mailed to the owners of nearby properties on
August 13th.
Additional Information
Adjacent uses include rural residential to the
north, developing urban single-family residential
to the east across Langer Lane and to the south,
and rural residential to the west.
Proposed Changes
In order to satisfy concerns outlined by the
Planning and Zoning Commission and adjacent
property owners during the April 28, 2021 public
hearing, the applicants have modified the
dimensions of the urban residential lots west of
Langer Place, the private access easement within
the plat.
(continued)
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These modifications would increase the size of
Lot 3 from 9,281 square feet to 10,891 square
feet; Lot 4 from 9,287 square feet to 10,890
square feet; and Lot 5 (now labeled as Lot 6) from
65,167 square feet to 67,921 square feet;
decrease the size of Lot 1 from 95,225 square
feet to 68,191 square feet; and create an
additional Lot (Lot 5) to be zoned R5 –
Residential.
Lot 5 has been added to increase the separation
distance from the proposed vacant rural lots (Lot
1 and Lot 6) from municipal sewer services, so
that the rural lots can be developed. The ND
State Sewer and Water Service Code requires
that any property located within 200 feet of
available municipal sewer services be serviced by
those services. This includes new development
and replacement of failed or failing septic systems
and drain fields. An individual sewer treatment
system (septic system and drain field) cannot be
located on a within 200 feet of municipal sewer
services.
Any modification of the parcels within the
proposed plat that would increase the number of
lots will require approval of a minor subdivision
final plat.
Conformance with the Comprehensive Plan
The proposed plat and zoning change are in an
area that was not included in the Future Land Use
Plan or the Growth Phasing Plan, as this area
was already partially developed and zoned when
the plans were created. Lots 3, 4 and 5 of the
proposed plat are proposed to be zoned R5 –
Residential, which would allow for the
development of three urban single-family lots
when annexed. The corporate boundary is
adjacent to these lots beginning at Langer Lane.
The owner has indicated that annexation of these
lots would occur in the future, when buyers have
been identified. Planning staff has notified the
applicant that building permits for these lots
cannot be issued until the lots are annexed and
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municipal utilities are extended. Utility capital
charges would also be required at that time.
Transportation and Access
The proposed plat includes a 40-foot wide access
easement, named Langer Way. This easement is
intended to provide access to Lots 1, 2, 5 and 6.
Lots 3 and 4 would be accessed from Langer
Lane.
Required Findings of Fact (relating to land use)
Zoning Change
1. The proposed zoning change is in a
developed area of the community and is
outside of the Future Land Use Plan in the
2014 Growth Management Plan, as
amended;
2. The proposed zoning change is
compatible with adjacent land uses and
zoning;
3. The City of Bismarck and/or other
agencies would be able to provide
necessary public services, facilities and
programs to serve any development
allowed by the new zoning classification at
the time the property is developed;
4. The proposed zoning change is justified by
a change in conditions since the previous
zoning classification was established or by
an error in the zoning map;
5. The zoning change is in the public interest
and is not solely for the benefit of a single
property owner;
6. The proposed zoning change is consistent
with the general intent and purpose of the
zoning ordinance;
7. The proposed zoning change is consistent
with the master plan, other adopted plans,
policies and accepted planning practice;
and
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8. The proposed zoning change would not
adversely affect the public health, safety,
and general welfare.
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6. The proposed subdivision would not
adversely affect the public health, safety
and general welfare.
Staff Recommendation

Minor Plat
1. All technical requirements for approval of a
minor subdivision final plat have been met;
2. The City Engineer has conditionally
approved the Post-Construction
Stormwater Management Permit (PCSMP)
with written concurrence from the County
Engineer;
3. The proposed subdivision is located within
the Special Flood Hazard Area (SFHA),
also known as the 100-year floodplain.
However, the subdivision is proposed to
be developed according to existing
ordinance requirements pertaining to
development in the floodplain and
therefore, the proposed development
would not adversely impact water quality
and/or environmentally sensitive lands;
4. The proposed subdivision is consistent
with the general intent and purpose of the
zoning ordinance;
5. The proposed subdivision is consistent
with the master plan, other adopted plans,
policies and accepted planning practice;
and,

Staff report prepared by:

Based on the above findings, staff recommends
approval of the zoning change from the RR –
Residential zoning district to the RR –
Residential zoning district for Lots 1, 2 and 6,
and to the R5 – Residential zoning district for
Lots 3, 4, and 5, and approval of the minor
subdivision final plat for Potter Pointe
Subdivision, with the understanding that any
modification of the parcels to increase the
number of lots will require approval of a minor
subdivision final plat.
Attachments
1. Draft Zoning Change Ordinance
2. Location Map
3. Aerial Map
4. Zoning and Plan Reference Map
5. Proposed Change to Zoning Map
6. Minor Subdivision Final Plat
7. Underlying plat with replatted portion

Jenny Wollmuth, AICP, CFM, Senior Planner
701-355-1845 | jwollmuth@bismarcknd.gov

ORDINANCE NO. 6482

First Reading
Second Reading
Final Passage and Adoption
Publication Date

AN ORDINANCE TO AMEND AND RE-ENACT SECTION 14-03-02 OF THE 1986
CODE OF ORDINANCES, OF THE CITY OF BISMARCK, NORTH DAKOTA, AS
AMENDED, RELATING TO THE BOUNDARIES OF ZONING DISTRICTS.
BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF BISMARCK,
NORTH DAKOTA:
Section 1.

Amendment. Section 14-03-02 of the Code of Ordinances of the City of
Bismarck, North Dakota is hereby amended to read as follows:
The following described property shall be excluded from the RR –
Residential zoning district and included in the RR – Residential zoning
district:
Lots 1, 2 and 6, Block 1, Potter Pointe Subdivision
The following described property shall be excluded from the RR –
Residential zoning district and included in the R5 – Residential zoning
district:
Lots 3, 4 and 5, Block 1, Potter Pointe Subdivision

Section 2.

Repeal. All ordinances or parts of ordinances in conflict with this ordinance
area hereby repealed.

Section 3.

Taking Effect. This ordinance shall take effect upon final passage, adoption
and publication.

POTTER POINTE SUBDIVISION

BISMARCK, BURLEIGH COUNTY, NORTH DAKOTA

SH

&Co

SWENSON, HAGEN & COMPANY P.C.
Surveying
Hydrology
Land Planning
Civil Engineering
Landscape & Site Design
Construction Management

909 Basin Avenue
Bismarck, North Dakota 58504
sheng@swensonhagen.com
Phone (701) 223 - 2600
Fax (701) 223 - 2606

Underlying Plat with replatted portion

